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ABBREVIATIONS 

• VIH – Vodafone International Holdings, BV (Netherlands) 

• CGP – CGP Investments (Holdings) Ltd (Cayman Islands) 

• HMTL – Hutchison Max Telecom Limited (Indian JV) 

• HEL – HMTL was renamed to Hutchison Essar Limited 

• HTL – Hutchison Telecommunications Limited 

• HTIL – Hutchison Telecommunications International Limited 

(Cayman Islands) 

• HTIHL(BVI) – HTI (BVI) Holdings Limited (BVI) a wholly owned 

subsidiary (indirect) of HTIL 

• TII – Telecom Investments India Private Limited (Mauritius) 

• UMTL - Usha Martin Telematics Limited (Mauritius) 

• ITNL – IndusInd Telecom Network Ltd. (Mauritius) 

• IHC – Intermediary Holding Company 
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• GSPL – 3 Global Services Private Limited (Mauritius) wholly owned 

subsidiary (indirect) of CGP through Mauritius subsidiary 

• SC – Supreme Court 

• SPA – Share purchase agreement 

• HK – Hong Kong 

• CI – Cayman Island 

• AS – Analjit Singh / AG – Asin Ghosh 

• Act – Income-tax Act, 1961 

• CBDT – Central Board of Direct Taxes 

• DTC – Direct tax code 

• Section – Refers to section as per  Income-tax Act, 1961 

• TRC – Tax residency certificate 

• FIPB – Foreign Investment Promotion Board 
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BACKGROUND 

 
•HTL, HK invested in HMTL (India) 

•HMTL later renamed to HTL 

1992 

•CGP (CI) formed as WOS of HTL 

•HTL transferred holding to HTIHL(BVI) 

•Consolidation of all operating entities under HEL effected 

• All holding in HEL consolidated in Mauritian entities – TII, 
ITNL, UMTL 

1998 - 2005 

•Open offer made by Vodafone for HTIL‟s stake in HEL 

•VIH gave binding offer for acquiring entire shareholding in 
CGP 

•VIH entered into SPA with HTIL through which VIH would 
own 42% direct interest in HEL. Through CGP it would own 
indirect interest in HEL 

2006 – 2007 

•Notice was issued by the Tax Authorities to VIH for failure to 
withhold tax u/s 195 on payment made to HTIL indirectly 

• Notice also included claim that VIH be treated as agent of 
HTIL u/s 163 

September 2007 

•Writ Petition filed stating that the Tax Authorities do not 
have jurisdiction over sale of shares between two non-
residents 

•Claimed it to be Not-Taxable in India 

October 2007 

•In relation to the petition filed, the Bombay High Court held 
that the transaction is prima-facie taxable in India 

December 2008 

•In response to Writ filed with Supreme Court, it directed VIH 
to challenge tax authorities on question of Jurisdiction at 
High Court 

•The Tax Authorities claim that value derived from 
underlying business in India and from controlling interest in 
India 

•Claimed – Transfer of rights in HEL and hence failure on part 
of VIH to withhold taxes 

January 2009 

•Bombay High Court dismissed petition of VIH [329 ITR 126] 

•Vodafone files appeal with Supreme Court 

•Supreme Court directs Vodafone to discharge tax demand of 
INR.2500 crores 

•3 member bench led by Chief Justice of India pronounced 
order with majority in favor of Vodafone on 20th January 
2012 

September 2010 
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TAX AVOIDANCE V TAX EVASION 
CORRECTNESS OF AZADI BACHAO / INDIA MAURITIUS TAX TREATY 

 
Facts 

• Whether Azadi Bachao Andolan should be adopted or an new approach 

should be found? Whether facts of each case should decide the 

approach?  

 

• Azadi Bachao Andolan may need to be evaluated only in respect of 

observations relating to tax avoidance (especially the observations 

relating to interpretation of McDowell ) and not in respect of the 

validity of the Central Board of Direct Taxes (CBDT) Circular no. 789 in 

the context of India-Mauritius tax treaty 

 

Vodafone‟s Contention 

• The Court should follow Indian jurisdiction, which broadly reflects 

English laws. Azadi Bachao Andolan broadly reflects Indian 

jurisprudence. The Court would have to go through facts of each case. 

It is difficult to lay down a golden rule in such cases.  

 

• There has not been any change in India-Mauritius treaty or CBDT 

circular post Azadi Bachao Andolan and hence the decision did not 

require any review 

 

Revenue‟s Contention 

• SC should overrule Azadi Bachao Andolan since the ratio therein was 

contrary to a larger bench decision in McDowell 

 

• How could a 2 judge bench (in Azadi Bachao Andolan) contradict a 5 

judge bench (in McDowell)? Azadi Bachao Andolan judgement goes to 

an extreme 

 

 

• How did SC in Azadi Bachao Andolan say that the majority judges in 

McDowell said something different? Azadi Bachao is perverse. If re-look 

at Justice Reddy's views are required, a 7 judge bench should be 

constituted 

 

• Azadi Bachao Andolan states that Westminster is alive but wrongly 

concludes that Ramsay is dead 

 

Held: In relation to India - Mauritius tax treaty v Azadi Bachao / Round 

tripping 

• In absence of the Limitation of Benefit („LOB‟) clause in the treaty, 

existence of Circular No. 789 of 2000 and presence of tax residency 

certificate - („TRC‟) – all on the issue of residence and beneficial 

interest / ownership issues, the Revenue cannot at any time of sale / 

exit deny benefits to Mauritius Companies. 

 

• Presence of TRC / Circular does not stop enquiry into a tax fraud or in 

any event of abuse of tax treaty provisions including round tripping. 

 

• The SC has clarified and has sought to reiterate that while tax planning 

is legitimate, structures that are subterfuges or colorable devices, 

need not be respected for tax purposes.  
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TAX AVOIDANCE V TAX EVASION 
CORRECTNESS OF AZADI BACHAO / INDIA MAURITIUS TAX TREATY 

 
Held: In relation to argument of tax avoidance / tax evasion and 

Reconsideration of McDowell's judgment 

• It is a common principal in international law for foreign companies to 

have an intermediary holding structures (likey Cayman or Mauritius). 

[Ref: Salomon v Salomon (1897)] for tax and business purposes. The 

same are well recognized in Corporate and tax laws. 

 

• The key issue is not treaty shopping or tax avoidance or tax deferrals, 

but GAAR. Lack of clarity and absence of appropriate provisions in the 

statute / treaty for application of GAAR has generated litigation in 

India. 

 

• Cardinal Principal in Westminster  - “Given that a document or 

transaction is genuine, the court cannot go behind it to some supposed 

underlying substance” holds good. To counter Revenue‟s argument on 

“Ramsay” / “McDowell” :- 

The Supreme Court has prophesized a new theory of “Look at” 

approach.  

Every strategic foreign direct investment coming into India should be 

seen in a holistic manner. The revenue cannot start with the 

question as to whether the transaction is a tax deferment / 

colourable device. 

Tax payer is enabled to arrange his affairs so as to reduce the 

liability of tax. Motive for a transaction is to avoid tax does not 

invalidate it unless a particular enactment so provides 

It is essential that the transaction has economic and commercial 

substance. 

 

The onus will be on the revenue to identify the whether the 

transaction undertaken is a tax deferment / saving / colourable 

device. 

It cannot be said that all tax planning is illegal / illegitimate / 

impermissible.  

 

• Key “look at” factors pronounced in the judgment 

Concept of participation in investment. 

 

The duration of time during which the holding structure exists 

 

The period of business operations in India 

 

The generation of taxable revenues in India 

 

The timing of the exit 

 

The continuity of business on such exit 

 

Page 6 



WHETHER SECTION 9 IS A LOOK THROUGH PROVISION? 
Revenue‟s Contention 

• The Revenue argued purposive interpretation of section 9(1)(i) 

suggests that section 9(1)(i) is a look through provision.  

 

• The Revenue contended that if a transfer of a capital asset situate in 

India happens in consequence of something which has taken place 

outside India, than all income derived indirectly from such transfer is 

taxable in India. The Revenue further contended that effect of SPA is 

not only transfer of a share simplicitor, but transfer of rights and 

entitlements. 

 

• Hence income from sale of CGP shares is covered under section 9(1)(i) 

of the Act. 

 

Vodafone‟s Contention 

• Vodafone argued that source of income lies where the transaction is 

effected and not where the economic interest lies. 

 

• The Vodafone further argued that SPA did not relinquished any legal 

right of HTIL.  

 

Held 

• The Supreme Court laid down principals of source rule taxation. The 

essential conditions in the case of transfer of a capital asset situate in 

India are a) there must be capital asset situate in India b) there must 

be transfer c) the transfer must yield a gain. 

 

• The Supreme Court held that section 9(1)(i) creates legal fiction and a 

legal fiction has limited scope. A legal fiction cannot be expanded by 

giving purposive interpretation particularly when it will transform the 

concept of chargeability. 

 

• Section 9(1)(i) cannot be stretched to cover indirect transfer of capital 

asset and the Court cannot change the content and ambit of section 

9(1)(i). 

 

• The Supreme Court observed that the words “indirect transfer” or 

“underlying assets” do not find place in the current Act. 

 

• The words “directly or indirectly” used in section 9(1)(i) relate to a 

non-resident and the income and does not imply to cover indirect 

transfer of capital asset. 

 

• The Supreme Court held that proposed DTC expressly covers indirect 

transfer of capital asset. In absence of specific provision in the Act or 

treaty, the Courts can not apply look through approach or invoke 

principle of limitation of benefits.  
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TRANSFER OF HTIL PROPERTY RIGHTS BY EXTINGUISHMENT 
Facts 

• Whether transfer of HTIL‟s property rights can be construed as 

extinguishment?  If yes, whether the extinguishment emanated from 

the SPA or the transfer of CGP share? 

 

• Whether, to ascertain the legal nature of a transaction, the Revenue 

has to look at the entire transaction holistically and not to adopt a 

dissecting approach?  

 

 

Vodafone‟s Contention 

• Vodafone submitted that section 9(1)(i) of the Income Tax Act deals 

with taxation of income „deemed to accrue or arise‟ in India through 

the transfer of capital assets situated in India and stressed that the 

source of income lies where the transaction is effected and not where 

the economic interest lies.  

 

• Vodafone also pointed out that there is distinction between a legal 

right and a contractual right.  Referring to the definition of „transfer‟ 

in section 2(47) of the Income Tax Act which provides for 

extinguishment, Vodafone submitted that  the same is attracted for 

transfer of a legal right and contended that SPA has not relinquished 

any right of HTIL giving rise to capital gains tax in India.   

 

 

 

Revenue‟s Contention 

• The Revenue contended that the SPA on a commercial construction 

brought about an extinguishment of HTIL‟s rights of management and 

control over HEL resulting in transfer of capital asset in India.  

 

• On examination of the SPA and other agreements as a whole it could 

be established that the substance of the transaction was to transfer 

various property rights of HTIL over HEL to Vodafone attracting capital 

gains tax in India.  

 

• The effect of SPA is not only to effect the transfer of a solitary share, 

but transfer of rights and entitlements which fall within the expression 

„capital asset‟ defined in section 2(14) meaning property of any kind 

held by the assessee. 

 

• Revenue also pointed out that SPA extinguishes all the rights of HTIL in 

HEL and such extinguishment would fall under section 2(47) of the 

Income Tax Act and hence, a capital asset. 

 

• The expression „transfer‟ in section 2(47) read with section 9 has to be 

understood as an inclusive definition comprising of both direct and 

indirect transfers so as to expand the scope of section 9 of the Act.  
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TRANSFER OF HTIL PROPERTY RIGHTS BY EXTINGUISHMENT 
Held - Rights and entitlements: 

• Non Compete Agreement 

 SPA contained a non compete clause, the purpose of which was only to 

ensure that the transferee does not immediately start a compete 

business.  The Supreme Court observed that a non-compete agreement 

entered into outside India would not give rise to a taxable event in 

India.  

 

• Hutch Brand 

 The Supreme Court observed that bare license to use a brand free of 

charge, is not itself a “property” and, in any view, if the right to 

property is created for the first time and that too free of charge, it 

cannot give rise to a chargeable income. 

 

• Oracle License 

 Oracle License was an accounting license, the benefit of which was 

extended till such time Vodafone replaced it with its own accounting 

package. The Supreme Court observed that there is nothing to show 

that this accounting package, which is a software, was transferred to 

Vodafone. It further held that in any view, this license could not be 

termed as a capital asset since it was never transferred to Vodafone. 

 

• Preference Shares 

 Vodafone while determining bid price had taken into consideration, its 

ownership of redeemable preference shares in some of its Indian 

partners.  The Supreme Court observed that Right to preference shares 

or rights thereto cannot be termed as transfer in terms of Section 

2(47) of the Act. 

 

 

 

 

 

• Debt / loan through Intermediaries 

 SPA contained provisions for assignment of loans either at Mauritius or 

Cayman Islands and all loans were assigned at the face value. The 

Supreme Court observed that, the loan Agreements including the 

provisions for assignments in the SPA, indicate that all loan agreements 

and assignments of loans took place outside India at face value and, 

hence, there was no question of transfer of any capital assets out of 

those transactions in India, attracting capital gains tax. 

 

The Supreme Court further observed as follows: 

• Section 9(1)(i) covers only income accruing or arising directly or 

indirectly or through the transfer of a capital asset situated in India. 

Section 9(1)(i) cannot by a process of “interpretation” or 

“construction” be extended to cover “indirect transfers” of capital 

assets/property situate in India. 

 

• Transfer of the foreign holding company‟s share off-shore, cannot 

result in an extinguishment of the holding company right of control of 

the Indian company nor can it be stated that the same constitutes 

extinguishment and transfer of an asset/ management and control of 

property situated in India. 

 

• Legislature has not chosen to extend Section 9(1)(i) to “indirect 

transfers”. Wherever “indirect transfers” are intended to be covered, 

the Legislature has expressly provided so. The words “either directly 

or indirectly”, textually or contextually, cannot be construed to 

govern the words that follow, but must govern the words that precede 

them. 
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TRANSFER OF HTIL PROPERTY RIGHTS BY EXTINGUISHMENT 
Held - Others  

• If one applies the “look at” test without invoking the dissecting 

approach, then, extinguishment took place due to transfer of CGP 

shares and not by virtue of various clauses of SPA 

 

• The Supreme Court, therefore opined that section 9(1)(i) of the Act 

would not apply to the rights and entitlements, stated to have been 

transferred, as a fall out of the sale of CGP share, since the Revenue 

had failed to establish both the tests, Resident Test as well the Source 

Test. 

 

• The parties to the transaction also did not agree upon a separate price 

for the CGP share and for other rights and entitlements. The 

transaction remained a contract of outright sale of the entire 

investment for a lump sum consideration. 

 

• The Supreme Court concluded that the transfer of CGP share was off-

shore, money was paid off-shore, parties were nonresidents and hence 

there was no transfer of a capital asset situated in India. Loan 

agreements extended by virtue of transfer of CGP share were also off-

shore and hence could not be termed to be a transfer of asset situated 

in India. The Supreme Court further also held that the Rights and 

entitlements referred to above, also could not be termed as capital 

assets, attracting capital gains tax and even after transfer of CGP 

share, all those rights and entitlements remained as such, by virtue of 

various agreements in which neither HTIL nor Vodafone was a party.   
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ROLE OF CGP IN THE TRANSACTION 
Facts  

• The Court here examined the Role of CGP in the transaction to 

examine if the same was interposed at the last minute as a device for 

tax avoidance.  

 

Vodafone‟s Contention 

• CGP was incorporated in the year 1998 and the same became part of 

the Hutchison Corporate structure in the year 2005. This was 

consolidated in 2005 not for tax purposes but for commercial reasons. 

 

• If the motive of HTIL was only to save tax it had the option to sell the 

shares of Indian companies directly held by the Mauritius entities, 

especially when there is no LOB clause in India-Mauritius Treaty. 

However, HTIL opted to sell the share of CGP only for convenience 

because had it adopted the  Mauritius route, then it would have been 

cumbersome to sell the shares of a host of Mauritian companies.  

 

• It was also urged by Vodafone that the transaction of sale was 

structured at an appropriate tier (CGP), so that VIH really acquired the 

same degree of control as was hitherto exercised by HTIL. Also, VIH 

wanted to enter into an agreement only with HTIL so that if something 

went wrong, VIH could look solely to HTIL, it being the group holding 

company (Parent Company). 

 

Revenue‟s Contention 

• CGP stood inserted at a later stage in the transaction in order to bring 

in a tax free entity (or to create a transaction to avoid tax) and 

thereby avoid capital gains. 

 

 

 

 

 

• Revenue also questioned the sale of CGP share when the more 

straighter route i.e., the Mauritius route was available. It further 

alleged that the CGP shares were sold as HTIL wanted to declare a 

special dividend out of US$11 million for payment and the same would 

not have been possible if they had adopted Mauritian route. 

 

• Revenue also contended that under the Companies Law of Cayman 

Islands, an exempted company was not entitled to conduct business in 

the Cayman Islands and CGP being an “exempted company” could not 

conduct business in Cayman Islands and thus, the Situs of the CGP 

share existed where the “underlying assets are situated”, that is India. 

 

Held 

• The Hon‟ble Supreme Court upheld the contentions of Vodafone in all 

respects.  

 

• On the allegation that CGP was interposed in the transaction only as a 

means to avoid tax, the Supreme Court laid down that division of a 

Corporate group into a multitude of commonly owned subsidiaries is 

based on the principle of internal correlation. 

 

• Courts have evolved doctrines like piercing the corporate veil, 

substance over form etc. enabling taxation of underlying assets in 

cases of fraud, sham, tax avoidant, etc.  

 

• However, genuine strategic tax planning is not ruled out. It also held 

that once an entry into a structure is honourable, exits from the 

structure can also be honourable. 

 

• Consolidation operations of HEL were evidently done in the year 2005 

not for tax purposes but for commercial reasons. 
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ROLE OF CGP IN THE TRANSACTION 
• On the issue of Situs of the shares, the Supreme Court held that the 

same exists where the company is incorporated and where its shares 

can be transferred. In the present case, the transfer was of the CGP 

share which was recorded in the Cayman Islands, where the register of 

members of the CGP is maintained. 

 

• On the Principle of Fiscal nullity the Supreme Court dealing with 

Dawson held that a transaction cannot be disregarded and treated as 

fiscal nullity if it has enduring legal consequences.  

 

• On Fiscal nullity, Lord Brightman again explained that there should be 

a preordained series of transactions and there should be steps inserted 

that have no commercial purpose and the inserted steps are to be 

disregarded for fiscal purpose.  

 

• The Ramsay test would apply only in such a situation and, in such 

situations, Court must then look at the end result, precisely how the 

end result will be taxed will depend on terms of the taxing statute 

sought to be applied.  

 

• The Court held that Sale of CGP share, for exiting from the Indian 

Telecommunication Sector, cannot be considered as pre-ordained 

transaction, with no commercial purpose, other than tax avoidance 

and thus, the sale of CGP share was held to be a genuine business 

transaction, not a fraudulent or dubious method to avoid capital gains 

tax. 
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CONTROLLING INTEREST IN HEL 
Facts  

• HTIL had invested in HEL directly through its wholly owned subsidiaries 

to the extent of 42.34% and through its non- wholly owned subsidiaries 

to the extent of 9.62%. 

 

• Further, with credit support from HTIL, 15% of the shares were held 

together by AS, AG and IDFC (Indian Partners) through TII (Indian Tier I 

company above HRL). Vide a separate agreement, a Call Option was 

provided in favour of 3GSPL a WOS of HTIL, a right to purchase from 

Gold Spot (as AG Company) and Scorpios (an AS Company) their entire 

shareholding in TII.  

 

• The Supreme Court here had to examine whether VIH had acquired 

52% (42.34% + 9.62%) or 67% (including 15%) controlling interest in HEL. 

 

Vodafone‟s Contention 

• Vodafone submitted that the price of US$11.08 Billion included a 

control premium, use of Hutch brand in India, a non-compete 

agreement, loan obligations and an entitlement to acquire, subject to 

the Indian FDI rules, a further 15% indirect interest in HEL. That  the 

above elements together equated to 67% of the economic value of 

HEL. 

 

• It further contended that the shares were inclusive of the “rights and 

entitlements” and could not be detached from the sale of shares and 

considered separately for the purpose of taxation. 

 

Revenue‟s Contention 

• Revenue contended 15% in HEL was held by AS/ AG/ IDFC only because 

of the FDI cap of 74% and were all reigned in by having to vote only in 

accordance with HTIL‟s dictates as HTIL had funded the purchase by 

these gentlemen of the HEL shares through financing of loans. 

 

Held 

•  The Supreme Court held that the effective shareholding (direct and 

indirect) of HTIL in HEL was only 52%. Regarding the call options, the 

Supreme Court ruled that pending exercise, options are not 

management rights.  

 

• At the highest, options could be treated as potential shares and till 

exercised they cannot provide right to vote or management or control 

and hence, HTIL/VIH cannot be said to have a control over the 15% 

stakes in HEL. 

 

• The Supreme Court held that valuation cannot be the basis of 

taxation. The basis of taxation is profits or income or receipt. 

 

• Categorically giving a ruling on Controlling Interest, the Court held 

that Controlling interest, is not an identifiable or distinct capital 

asset independent of holding of shares. Controlling interest is 

inherently contractual right and not property right and cannot be 

considered as transfer of property and hence a capital asset unless 

the Statute stipulates otherwise. Acquisition of shares may carry the 

acquisition of controlling interest, which is purely a commercial 

concept and tax is levied on the transaction, not on its effect. 

 

• The Court ruled that acquisition of the CGP share which gave VIH an 

indirect control over three genres of companies evidences a 

straightforward share sale and not an asset sale. Where the parties 

have agreed for a lump sum consideration without placing separate 

values for each of the items which go to make up the entire 

investment in participation, the transaction remained a contract of 

outright sale of the entire investment as a single consolidated bargain 

and thus it was not open to the Revenue to split the payment for tax 

purposes. 
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SCOPE & APPLICABILITY OF SECTION 195 & SECTION 163 

 
Facts  

• The moot question before the Supreme Court was to examine the 

scope and applicability of Section 195 to determine whether 

machinery provisions for collection of tax are triggered in the present 

case of transfer of shares of a foreign company between two non-

residents. 

 

• The Supreme Court also had to ponder over the extra territorial 

operation of Section 195. 

 

• The question of whether Vodafone could be proceeded against under 

Section 163 as a representative assessee, was also to be addressed by 

the Supreme Court. 

 

Vodafone‟s Contention 

• Vodafone has taken up a stand that „tax presence‟ has to be viewed in 

the context of the transaction that is subject to tax and not with 

reference to an entirely unrelated matter.  

 

• Vodafone contended that Vodafone group of companies being a JV 

Partner in Bharti Airtel Limited had no connection with establishing its 

presence in India for the purpose of the present transaction, as it is a 

totally unconnected transaction. 

 

• Further, it was stated that a „tax presence‟ might arise where a 

foreign company, on account of its business in India, becomes a 

resident in India through a permanent establishment or the transaction 

relates to the permanent establishment. 

 

 

 

Revenue‟s Contention 

• Revenue contended that if a non-resident enters into a transaction 

giving rise to taxable income in India, the nexus of such non-resident 

with India is established and the provisions of Section 195 come into 

operation.  

 

• Revenue further contended that once chargeability is established, no 

further requirements of nexus needs to be satisfied for attracting 

Section 195. 

 

• According to Revenue, Vodafone had presence in India at the time of 

the transaction by virtue of Vodafone being a JV partner and 10% 

equity shareholder in a listed Indian company, Bharti Airtel Limited. 

 

• Further, in the Revenue‟s view, Vodafone could be treated as a 

representative assessee and hence, notice under Section 163 was 

validly issued to Vodafone. 

 

Held 

• The Supreme Court noted that Section 195 casts an obligation on the 

payer to deduct tax at source when payments made to non-residents 

are chargeable to tax. If such sum is not taxable, then no obligation 

would devolve upon the payer to deduct tax. 

 

• The Supreme Court stated that Section 195, in our view, would apply 

only if payments made from a resident to another non-resident and not 

between two non-residents situated outside India. 
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SCOPE & APPLICABILITY OF SECTION 195 & SECTION 163 

 
• In this case, the shares transferred between two non-residents are a 

subject of offshore transfer and hence there is no liability for capital 

gains tax. The transaction also has no nexus with the underlying assets 

in India. Further the Supreme Court observed that since the 

transaction was entered into on a principal to principal basis, no 

liability to deduct tax at source arose.  

 

• On the question of „tax presence‟ the Supreme Court laid down that 

„tax presence‟ has to be viewed in the context of the transaction that 

is subject to tax and not with reference to an entirely unrelated 

matter. Hence, the investment made by Vodafone Group in Bharti 

Airtel Limited did not make all group entities subject to the 

jurisdiction of the Indian tax authorities. 

 

• Further, the Supreme Court also observed that the ruling in Eli Lilly 

and Company (India) Ltd (15 SCC 1) was of no assistance to the 

Revenue in this case on account of factual departures.  

 

• On the Revenue‟s contention of treating Vodafone as representative 

assessee under Section 163, the Supreme Court held that the 

provisions of the said section are not attracted as there is no transfer 

of capital asset situated in India and no income is deemed to accrue or 

arise in India. Further, Justice Radhakrishnan even remarked that 

Vodafone was not legally obliged to respond to notice u/s 163, which 

related to treatment as a representative assessee. 
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CONCLUSION & WAY FORWARD 
ABOUT THE DECISION 
• The judgment is fact specific and should be read in relation to the 

current case only.  

 

• The Supreme Court has now settled a long pending and a highly 

litigative matter of Cross-border transactions of Indian companies 

which has been a focal point of litigation in the recent years.  

 

• It is fairly well-established that if the acquisition involved a direct 

transfer of shares of an Indian company, the same would trigger 

taxable capital gains under the Act.  However cases involving indirect 

transfers have no mention in the Indian judiciary system. In this 

landmark judgment, the Learned Court has observed that the indirect 

transfer, would not be taxable in India. 

 

• The court has also recognized that use of holding company structures 

and offshore financial centres, are driven by business/commercial 

rationale and having such a tax planning tool in international 

structures, does not imply tax avoidance or tax evasion. 

 

• This decision of the Supreme Court has reinforced the faith of 

domestic and foreign investors in the Indian Judiciary system which has 

indicated that certainty and stability form the basic foundation of any 

fiscal system and they are integral to the rule of law.  

 

WAY FORWARD 
• There have been instances in the past where the pronouncement of 

landmark decisions by the Judiciary have been followed by legislative 

amendments. 

 

• The Union Budget is expected shortly and the CBDT has set up a 10 

member committee to review the impact of Vodafone decision. There 

may be an early dawn of certain DTC provisions which propose to tax 

similar transactions involving indirect transfer.  

 

• Whether the Revenue respects the spirit of this Apex Court decision, or 

the forthcoming budget witnesses the dawn of new provisions, is a 

matter only time would tell. 

 

Page 16 



Page 17 

CONTACT US 
Registered Office : 

42, Free Press House, 215, Nariman Point, Mumbai-400021 

Tel: +91 (22) 6132 6999  Fax: +91 (22) 2285 6237  Website: www.bdoindia.co.in 

Ahmedabad 
703, Venus Atlantis, 100 Ft Road,  
Corporate Road Prahlad Nagar,  
Ahmedabad - 380 015 
Tel: +91 (79) 4032 0441/4032 0442  
 
Bengaluru (Bangalore) 
No. 45, 1st Floor, 2nd Main, Sankey Road,  
(Above Indian Bank) Lower Palace Orchards, 
Bengaluru - 560 003 
Tel: +91 (80) 6454 2545/6454 2546 
 
Chennai (Madras) 
5B, A Block, 5th  Floor, Mena Kampala Arcade,  
New  No 18 & 20, Old No 113/114,  
Theyagaraya Road, T. Nagar,  
Chennai – 600 017 
Tel: +91 (44) 4213 2024 / 4554 4143 
Fax: +91 (44 )4354 6876 
 
Coimbatore 
Shree Shanmugappriya, 2nd Floor,  
454, Ponnaiyan Street,Crosscut Road, 
Gandhipuram, Coimbatore – 641 012 
Tel: +91 (422) 2237793 / 2238793 
Fax: +91 (422) 2233793  

 

 

 

 

 

 

 

Hyderabad 
Raja Pushpa House 3rd floor Plot No-34, 
Silicon Valley, Madhapur,  
Hyderabad – 500 081 
Tel: +91 (40) 42007771/0 
Fax: +91 (40) 42007772 
 
Jaipur 
Manish Mansion, Plot No. 247, 1st Floor 
Frontier Colony, Near Punjab National Bank, 
Adarsh Nagar,Raja Park, Jaipur - 302 004 
Tel: +91 (141) 2604 743 
 
Kolkata (Calcutta) 
Geetanjali Apartments, Suite 7G, 
7th Floor, 8B, Middleton Street, 
Kolkata - 700 071. 
Tel: +91 (33) 3201 6298/22298936 
Fax: +91 (33) 2226 4140 

 

 

 

 

 
Mumbai (Bombay) 
701 Leela, Business Park, Andheri-Kurla Road, 
Andheri (E), Mumbai - 400 059 
Tel: +91 (22) 6672 9999 
Fax: +91 (22) 6672 9777 
 
New Delhi 
3rd Floor, 52-B, Okhla Industrial Estate  
 New Delhi - 110 020 
Tel: +91 (11) 4711 9999 
Fax: +91 (11) 4711 9998 
 
Pune 
C-10,Godrej Eternie, Old Mumbai Pune Highway, 
Wakdewadi Pune-  411005 
Tel: +91 (020) 6729 9500/501 
Fax: +91 (020) 6729 9555   
 

 

 



DISCLAIMER 

This publication has been carefully prepared, but it has been written in general terms and should be seen as broad guidance only. The publication 

cannot be relied upon to cover specific situations and you should not act, or refrain from acting, upon the information contained therein without 

obtaining specific professional advice. Please contact BDO Consulting Pvt. Ltd. to discuss these matters in the context of your particular 

circumstances. BDO Consulting Pvt. Ltd., its partners, employees and agents do not accept or assume any liability or duty of care for any loss arising 

from any action taken or not taken by anyone in reliance on the information in this publication or for any decision based on it. 

    

BDO Consulting Private Limited, a private limited company incorporated in India, is a member of BDO International Limited, a UK company limited 

by guarantee, and forms part of the international BDO network of independent member firms.  

 

BDO is the brand name for the BDO network and for each of the BDO Member Firms.   


